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What about the workers? 

The triggering of Article 50 has prompted much speculation across a range of issues affecting the UK, 
including in relation to employment. What approach will be taken by the relevant parties during the 
negotiations, how will workers be affected during the transitional period as we move toward exiting 
the EU and what will happen to employment regulation post-Brexit? The outcome from the General 
Election has added a further, and perhaps unexpected, dimension to this debate. Workers rights 
emerged as one of the key themes during the pre-election campaigns, with all the main political 
parties including various proposed improvements in their manifestos in a number of different 
employment areas.  But with no one party achieving an overall majority and the Conservatives now 
seeking to form a minority Government, with (at the time of writing) anticipated support from the 
Democratic Unionist Party (DUP), how, and to what extent, will these issues be taken forward?   

Deborah Moon, HR Consultant, considers the current and potential future position of employment 
law in the UK, drawing upon the findings of a recent CIPD report, together with a number of the key 
employment points which were set out in the election manifestos of the three main political parties. 

The issues arising from Brexit and those debated during the run-up to the General Election raise a 
number of important points about the influence and place of employment law in this country.  To 
what extent is this seen as helping or hindering organisational performance and productivity? Is the 
balance between employer and employee a fair and equitable one? Do the often-voiced accusations 
of unnecessary “red tape”, administrative burdens and bureaucracy, match actual reality? And what 
challenges and opportunities does Brexit provide to address any such concerns? These are some of 
the issues covered by the CIPD report, Employment regulation in the UK: burden or benefit? 
Produced in partnership with Lewis Silkin LLP, the main aim of the report is to add some “clarity and 
insight” to this debate.   

Introduction and background context 

The CIPD report is based on the findings from a survey of 508 senior HR professionals and employers 
about their views and practices in relation to employment law.  73% of respondents were from the 
private sector, 21% from the public and 6% from the voluntary sector. A range of different size 
organisations were covered, from the very small (2-9 employees) to those with 20,000 or more 
employees. Participants’ views were sought on a range of issues, including attitudes to and 
perceptions of employment law, the impact on their business and their approaches to translating 
regulation into actual practice. Participants were also asked about the scope and appetite for 
change, particularly in relation to Brexit and EU-derived law.   

Of course, as the report recognises, whilst complying with employment law is a necessary 
requirement for all employers, it is important to consider the role of such regulation in a broader 
context, i.e. in order to “do the right thing” in relation to the people employed. Many organisations 
often voice sentiments such as “our staff are our most valuable asset” but, as the report asks, “how 
often does the rhetoric match the reality?” Whilst HR professionals fully understand the importance 
of employee well-being, commitment and engagement and the resulting impact on performance 
and productivity, to what extent is that recognised and understood in organisations more widely? 
How many organisations go beyond a pure “compliance approach”, where the objective is just about 
meeting the various statutory requirements?  To what extent are minimum protections and 
provisions enhanced in order to strengthen and improve workplace practice?   

The “rapidly evolving” nature of work and increasing complexity in the employment relationship has 
brought with it a diverse range of pressures and challenges, as both employers and employees seek 
to manage and operate within a changing political, social and technological environment. Is 
employment regulation seen as an “obstacle” to meeting these new and differing challenges? To 



2 
 

what extent is it regarded as supporting or hindering strategic and business goals?  And how well 
understood are the various provisions – are they considered to be well drafted and easy to apply? 

In looking at these issues, the survey report identifies the importance of separating employers’ 
attitudes to employment law, which can be influenced by many factors, from the actual impact on 
organisational performance and behaviour (referred to as the “perception-reality gap”). In 
considering this particular aspect, it reflects on the findings from a (former) Department for 
Business, Innovation and Skills study in 2013 which found that employers were not consciously 
aware of the impact of regulation on their practices but, when asked directly, tended to say that 
regulation was “burdensome” and perceived as “complex”. It finds that this perspective is reflected 
in the current findings, and that employer attitudes are more “nuanced” than perhaps might at first 
be thought. Employment law is not simply regarded as being “good” or “bad” - it is the “efficacy” of 
such regulation in terms of how well it is written and how easy it is to apply, rather than being solely 
an issue of quantity. As the report notes, this demonstrates the importance of “rigorous and on-
going evaluation” of employment law, based on an assessment of risks and evidence, and subject to 
“testing and fine-tuning” before any legislation takes effect. This should be accompanied by the 
updating or removal of unnecessary and outdated legislation.  
 
Attitudes to employment law 
 
The report first considers employers’ overall attitudes to a list of 28 specified areas of employment 
law, including unfair dismissal, redundancy, TUPE, discrimination and equal pay, maternity and 
parental rights, flexible working, and data protection. Most respondents regarded every specified 
area of employment law as “necessary”, with marginal variations according to the particular sector. 
At least 90% of respondents indicated this to be the case for unfair dismissal, data protection, 
redundancy, holiday pay and disability discrimination. In overall terms, statutory union recognition, 
religion and belief, and gender reassignment laws were rated somewhat lower (55%, 61% and 64%, 
respectively), although were still viewed as necessary by a majority of respondents. 
 
The survey also asked participants whether or not they considered that employment laws in these 
areas are well drafted and easy to apply. Perhaps not surprisingly, this produced a less positive 
response, with less than half of respondents believing they are. The laws considered most highly in 
this respect are those relating to the National Minimum Wage (69% of respondents), redundancy 
(64%), holiday pay (60%), sex discrimination (60%), data protection (59%), pregnancy and maternity 
discrimination (59%) and race discrimination (59%). (The report notes that a significant minority of 
respondents indicated that they didn’t know whether or not certain laws are well drafted and easy 
to apply, which may be due to their not having been directly involved in implementing specific 
pieces of regulation in their organisation). TUPE – often criticised for their complexity – came 
bottom of the table, with just a third (32%) of employers regarding these laws as well drafted and 
easy to apply. Gender reassignment and agency workers laws also scored relatively poorly (33% and 
36%, respectively). 
 
Impact on the business 
The report then considers participants’ views about the impact of employment regulation on their 
business. A significant proportion believe this can have a positive impact in supporting their strategic 
HR and/or business goals, with the laws on the National Minimum Wage (47% of all respondents), 
data protection (46%), holiday pay (43%), parental rights at work (42%), working time (42%), age 
discrimination (41%) and pregnancy and maternity discrimination (41%) considered to make a 
positive contribution. The four areas of employment law least likely to be viewed as having a positive 
impact are modern slavery (18%), statutory union recognition (19%), gender reassignment 
discrimination (20%) and marriage and civil partnership discrimination (23%). 
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However, there were some interesting variations in responses by sector, no doubt reflecting the 
significance of that issue to the particular type of organisation. For example, 41% of respondents in 
the public sector viewed the law relating to statutory trade union recognition as supporting their 
strategic HR and/ or business goals compared with only 13% of private sector organisations. The 
public sector also had a generally more positive view than the other sectors in most of the specified 
areas. This may be due to the more structured and regulated environment that the public sector 
operates in and, perhaps, a more procedurally driven approach to HR.  
 
Employment law is viewed as the joint-top “driver of change” in employment practice and behaviour 
in organisations, with more than one-third (35%) rating it in their top five, alongside the need to 
improve business performance.  Interestingly, the threat of legal costs for non-compliance appears a 
less significant driver of change, with just 21% of organisations indicating this as a “top five driver”. 
 
The three areas considered least significant by respondents in driving change in employment 
practice and behaviour are trade unions (9% of employers), national standards awards (7%) and staff 
councils/forums (6%).  However, this again varies by sector - trade unions are significantly more 
likely to drive change in employment practice for those in the public sector than private sector 
organisations (16% compared to 7%). This is likely to reflect the incidence and extent of trade union 
recognition between these two sectors. 
 
The survey also asked respondents about their general perceptions of employment law, by ranking a 
number of statements in order of importance. The results appeared “broadly positive”, with more 
than four in ten (45%) respondents identifying employment law as an essential standard in their top 
three choices. Implementing employment law was seen as an “administrative burden” by just over a 
quarter (27%). 
 
The Government has sometimes been criticised for “gold plating” the implementation of EU-derived 
legislation in the UK, i.e. by going further than the statutory requirement.  This statement 
features halfway down the table, with 18% of respondents ranking it in their top three. This may not, 
therefore, be such an issue for employers as has sometimes been suggested, something that any 
new government may wish to take into account when determining its approach to EU-derived 
legislation post-Brexit. 
 
Just 6% of respondents ranked the statement “we have “light-touch” employment law in the UK” in 
their top three. The report cites this as another example of perception not matching reality as the 
UK is, in fact, one of the least-regulated labour markets in the OECD. 
 
Translating employment law into business practice 
 
The next section of the report asks for respondents’ views on the best methods of translating 
employment law into practice and behaviour at work and the actual approaches taken, for example, 
training for managers and staff, internal communication, changes to people management practices.  
It also considers the extent to which, when implementing employment law, organisations go beyond 
the statutory minimum, finding that the majority (52%) of respondents say that they go beyond 
what is required, with a further 44% reporting that they meet the minimum standard. The report 
suggests that this reflects the importance with which employers view employment protection, as 
well as the value they place on taking an approach which “goes beyond the letter of the law”. As the 
report notes, it does not suggest that employers perceive the various legal requirements as a 
“burdensome bind of red tape”, a sentiment which is often expressed toward employment (and 
other) regulation.  Indeed, this is something which was reflected in the Conservative manifesto, 



4 
 

which indicated the party’s intention to regulate “more efficiently” through continuation of the “Red 
Tape Challenge and the One-In-Two-Out Rule”. 
 
As with other aspects on the report, there are some variations according to broad sector and size of 
organisation. Public sector organisations are significantly more likely to go beyond what is required 
compared with their private sector counterparts (64% versus 48%). Similarly, large employers, i.e. 
those with 250 or more employees, (59%) are significantly more likely to go beyond the statutory 
minimum compared with medium-sized (43%) and small organisations (42%). Many public sector 
organisations are likely to fall within the large employer category.  
 
In terms of the obstacles to the effective implementation of employment law, the survey found the 
top three to be: 

• lack of resources (staff/budget/time) (44% of all respondents); 

• too much legislation (34% of all respondents); 

• lack of awareness of changes to legislation (31% of all respondents). 
 
The first of the above points is likely to resonate particularly with HR professionals in the public 
sector. 
 
Lack of consultation is another often-voiced concern when proposed new or amended employment 
law is in the pipeline. However, the survey does not appear to support this view - only just under 
one-fifth (19%) see this area as an impediment to the effective implementation of employment law. 
 
Employment tribunals 
 
The report then looks at the role of employment tribunals (ETs) and the law and the experiences of 
employers in relation to these, as well as considering the impact of, and employer views on, 
employment tribunal fees. It reflects on the original nature and intended purpose of tribunals, i.e. 
that they should be a “speedy, informal and inexpensive” way of resolving employment disputes. 
However, as HR professionals will undoubtedly recognise, this is no longer the case, with tribunals 
having become “increasingly legalistic”, dealing with “over 70 types of employment claim”. It also 
considers the reforms which have, and are, taking place to the tribunal system, and which are 
intended to make the process more efficient and effective, e.g. moving to a more digitally-based 
system. 
 
In terms of actual experience with ETs, 28% of organisations had experienced an employment 
tribunal claim in the past 12 months, with those in the public sector nearly twice as likely to have 
had a claim (49% compared with 22% of private sector and 16% of voluntary sector organisations). 
This may be due to a number of factors such as the size of public sector organisations (large 
employers were more likely to have experienced a tribunal claim), nature and diversity of 
services/workforce and higher incidence of trade union recognition/representation. Public sector 
organisations may also be less likely than their private sector counterparts to utilise settlement 
agreements as a way of terminating employment and/or may be more likely to defend rather than 
settle any claim, in view of the various financial, audit and governance requirements and processes 
which apply to them. 
 
Interestingly, over half of respondents (53%) felt that “implementing employment law helps to 
reduce the number of employment tribunal claims”, suggesting another positive benefit to 
employers of such regulation. 
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HR professionals will, no doubt, be very familiar with the on-going debate/controversy regarding ET 
fees. The report refers to the significant reduction in the number of claims since their introduction, 
as well as the on-going legal challenge by Unison (on which the decision of the Supreme Court is 
currently awaited) and the outcome of the Government’s post-implementation review. This 
concluded that the current system was working effectively, although “some rebalancing action” was 
necessary, and there was “no conclusive evidence” that people had been prevented from bringing 
claims (an outcome which was greeted with some scepticism by a number of commentators). 
 
The report adds an employer perspective to the debate on this issue. Perhaps, somewhat 
surprisingly, the majority of respondents to the survey were in favour of a “fundamental change” to 
the current system, with 15% indicating that ET fees should be abolished, 11% agreeing that they 
should be reduced substantially, and 19% indicating that a single £50 fee should apply to all claims. 
34% of organisations think that the present fee system should be left as it is, while only 5% think that 
making the system of remission more generous (the main course of action following the 
Government’s review) is an effective solution. 
 
Whether such views will have any influence with the new government is probably unlikely, with no 
indication having been given by the Conservative party that there is any intention to change their 
overall approach to this issue. Both the Labour and Liberal Democrat manifestos contained a 
commitment to abolish tribunal fees – will their views have any greater influence in the current 
political climate? The outcome from the Supreme Court in the Unison appeal, referred to above, 
may also play a part here, dependent on the nature of that judgment.  
 
EU derived legislation 
 
The next section of the report explores employer views on some key areas of EU derived 
employment law, specifically that relating to agency workers, the Working Time Regulations and 
compensation awards in discrimination claims. These are areas which have been noted as potential 
areas for change post-Brexit and it is therefore interesting to gauge employers’ views on these 
issues.  
 
With regard to agency workers, in considering the survey responses, it should be noted that their 
use is more prevalent in the public sector – overall, 38% of respondent organisations don’t use 
agency workers (42% in the case of private sector and 61% of voluntary sector organisations, but just 
18% in the public sector).  The report notes that respondents’ views on whether or not the Agency 
Workers Regulations have hampered their organisation’s resourcing capability were “mixed”, with 
28% indicating that they had, 26% reporting that they hadn’t and a further 29% neither agreeing nor 
disagreeing with the statement (17% didn’t know). Of those organisations that use agency workers, 
most responded that this had not increased or decreased since the introduction of the Regulations. 
Public sector organisations were more likely than private sector organisations to say that their use of 
agency workers had decreased since this change. 44% of employers who use agency workers 
indicated that the Regulations had significantly increased the cost of this.  
 
With regard to the potential review/reform of the Regulations, the majority of respondents 
(56%) felt they should be reviewed to assess their effectiveness. However, there was less support for 
their abolition: a quarter (24%) agreed that they should be repealed while 19% disagreed, although 
34% neither agreed nor disagreed and 23% didn’t know, suggesting a “high level of ambiguity” on 
this issue.  
 
The report then turns to the Working Time Regulations (WTR), summarising the main provisions and 
protections contained in them and noting the “opt-out” from the maximum 48 hour working week, 
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which was obtained by the UK and which has continued to prove somewhat “controversial”. 
Employers appear to be generally in favour of retaining the opt-out agreement, with 46% agreeing 
with the statement that “it’s crucial for our business that the UK retains its opt-out”. (However, it 
should be noted that more than a third (35%) of respondents reported that no one in their 
workforce had “opted out”, with just 10% saying that between 76% and 100% of their workforce had 
done so) 
 
47% of respondents indicated that the WTR have had a “negligible influence” on their organisation,  
compared with 26% who said the impact had been positive and 13% who regarded it as negative. 
The majority (59%) of respondents agreed that the Regulations are necessary to protect the health 
and safety of workers.   
 
A “significant proportion” of employers think that the case law arising from the legal 
interpretation of the WTR, for example holiday pay is “confusing and unhelpful”, a finding which is, 
perhaps, not surprising given the recent series of cases on this issue. 39% of respondents felt that 
the Regulations “are too prescriptive and impede flexibility in the workplace”, compared with 20% 
who disagreed with this statement. 
 
With regard to the issue of compensation awards in discrimination claims, for which there is 
currently no maximum limit, 46% of respondents felt these should remain uncapped, while 32% said 
they should not and 22% didn’t know.  Among those respondents who indicated that compensation 
awards for discrimination claims should be capped, 42% felt this should be at the same level as 
unfair dismissal awards, with a further 26% indicating they should be capped at 12 months’ pay and 
18% at 24 months’ pay. 
 
The scope and appetite for change 
 
As the report reflects, the rapidly changing environment, with new and evolving 
business/organisational models and diversity of employment relationships means that regulation 
cannot “stand still”. There is a need for regular review and evaluation to ensure the regulatory 
context is appropriate for, and meet the needs of, employers and employees, as well as that of the 
wider economy. The report refers to, and welcomes, the current review of modern workplaces, 
commissioned last year by the Conservative Government and led by Matthew Taylor (referred to 
further, below).  
 
Survey participants were asked whether or not they felt there were areas of working life that could 
benefit from further legislative changes to improve the protection and experience of people at work. 
23% said that they didn’t think further regulatory reform was needed, and that the UK’s  
employment protection framework was adequate. It remains to be seen to what extent the various 
employment-related changes which were set out in the Conservative manifesto, or referred to 
during the pre-election campaign, will find their way onto the statute book, particularly given the 
period of political uncertainty now being faced. Theresa May spoke about the “greatest extension of 
rights and protections for employees by any Conservative government” and their manifesto 
indicated an intention to “not only guarantee but enhance workers’ rights and protections”. The 
Labour manifesto contained a raft of employment-related measures, including a “20-point plan for 
security and equality at work”, whilst the Liberal Democrats also set out various changes and 
initiatives, including encouraging the creation and widespread adoption of a “good employer 
kitemark”, strengthening the enforcement of employment rights and tackling “unscrupulous 
employers who perpetuate bad practice”. Will any of the measures proposed by these other two 
parties affect the approach taken by the new government? And to what extent will the views of the 
DUP influence any legislative changes in these areas? The DUP manifesto referred to the 
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“maintenance of the present workers’ rights framework and for the UK to lead the way in improving 
this” (it should be noted that there are both similarities and differences between employment law in 
Northern Ireland and that which applies in the rest of the UK).  
 
Participants were asked to identify areas of work where they felt there should be further legislative 
change – perhaps not surprisingly, given the growing interest in this area, well-being, including work 
related stress, was the main area identified, with more than a third (36%) of organisations indicating 
this option. The growing incidence of people with mental health problems has become an issue of 
increasing concern, both in relation to the workplace and in society more widely. Employers have 
been encouraged to consider the provision of various forms of support to help address this, 
including considering what adjustments or changes can be made to help those with such problems 
obtain and stay in work.  
 
The Conservative, Labour and Liberal Democrat manifestos all contained proposals to address 
various health and well-being issues, including those relating specifically to mental health. In terms 
of employment, the Conservative manifesto indicated a commitment to “transform how mental 
health is regarded in the workplace”, including amending health and safety regulations and 
extending the Equality Act protections against discrimination to mental health conditions that are 
episodic and fluctuating, as well as encouraging “new products and incentives” to improve the 
mental health and wellbeing support available to employees. The Liberal Democrats set out an 
intention to “support good practice among employers in promoting wellbeing and ensure people 
with mental health problems get the help they need to stay in or find work, with a ‘wellbeing 
premium’ to reward employers who take clear action to measurably improve the health of their 
employees.” With all three parties appearing to identify this as a key area of concern, will there now 
be some consensus over the approach to be taken? 
 
In terms of other areas identified by survey respondents as potential areas for further legislative 
change, atypical workers’ such as those on zero-hours contracts was identified by one-third (33%) of 
organisations, with family-friendly practices and work–life balance attracting a similar level of 
interest as a potential area for further reform.  
 
The growing use of zero hours contracts, together with alleged “bogus” self-employment practices, 
has sparked much controversy, with a number of legal cases against companies such as Uber, 
CitySprint and Pimlico Plumbers in which individuals have sought to challenge their working status, 
adding fuel to the debate. A number of commentators and bodies have called for greater rights and 
protections for such workers, with concerns that some employers are utilising inappropriate 
employment practices and failing to provide those undertaking work for them with their rightful 
entitlements. For example, a recent report by the Work and Pensions Committee of the House of 
Commons, Self-employment and the gig economy, called on the Government to address this issue 
and take action to protect individuals from potential exploitation and poor working conditions.  
 
The CIPD in its Manifesto for Work has referred to the need to ensure the development of modern 
working practices which don’t undermine individuals’ employment rights or security by protecting 
and raising awareness of existing employment rights, clarifying employee, worker and self-
employment status, and taking action against employers that fail to meet their obligations under 
employment law. 

Last year the then Conservative Government commissioned a review, led by Matthew Taylor, of 
modern employment practices, the outcome from which is due to be published later this year. In the 
meantime, it has been reported that the review may recommend the introduction of a right for 
workers on zero hours contracts to request fixed hours. This right would be similar to the right to 
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request flexible working, with employers required to treat such requests seriously, giving proper 
business reasons for any refusal. 

The challenges in terms of ensuring appropriate rights and protections for those working in the “gig 
economy” were recognised in all three manifestos. Referring to the Matthew Taylor review, the 
Conservatives stated they “will act to ensure that the interests of employees on traditional 
contracts, the self-employed and those people working in the ‘gig’ economy are all properly 
protected”. The Liberal Democrats indicated an intention to “modernise employment rights to make 
them fit for the age of the ‘gig’ economy, looking to build on the forthcoming Taylor report”, and to 
“stamp out abuse of zero-hours contracts, with a formal right to request a fixed contract and consult 
on introducing a right to make regular patterns of work contractual after a period of time”. Labour 
went somewhat further, stating it would “give all workers equal rights from day one, whether part-
time or full-time, temporary or permanent” and ban zero hours contracts. In addition, its manifesto 
stated that those who work regular hours for more than 12 weeks would have a right to a regular 
contract, reflecting those hours. It also set out a number of actions to “clamp down on bogus self-
employment”, including shifting the burden of proof, so that the law would assume a worker was an 
employee unless the employer could prove otherwise, as well as banning umbrella companies. 

 It would therefore appear highly likely that this is one area in which there will be some legislative 
change but, again, the extent to which the approach taken by the new Government is influenced by 
the views of the other parties remains to be seen. The outcomes from the Taylor review are likely to 
play a key part in any future debate surrounding the contractual status, rights and protections which 
should apply to the increasingly diverse forms of atypical working. This is one area which employers 
who utilise these different organisational arrangements should keep a close eye on, with the 
potential need to reassess future working practices. 

In the meantime, the Welsh Government has announced plans to “curb the use of zero-hours 
contracts and protect care time in the social care sector”. Under the proposals which have been put 
out for consultation, employers will need to offer workers in the domiciliary care sector on zero-
hours contracts the choice of moving to a minimum hours contract after three months of continued 
employment, if there is ongoing demand for the work. 

With regard to “family friendly” practices, again, a number of proposed measures were set out by 
the parties.  The Conservatives stated an intention to “take steps” to improve the take-up of shared 
parental leave and help companies provide more flexible work environments, help for those caring 
for a child or supporting an elderly relative and support for companies to take on parents and carers 
returning to work after long periods of absence. Labour stated it would double paid paternity leave 
to four weeks and increase paternity pay, as well as providing additional maternity protections.  The 
Liberal Democrats indicated an intention to expand Shared Parental Leave with an additional “‘use it 
or lose it” month and make Paternity, Shared Parental Leave and flexible working a “day one” right, 
with a “presumption that work is flexible unless there is a clear business reason it cannot be”. All 
three main parties also set out various intentions with regard to the future provision of childcare. 
There would therefore appear to be a measure of agreement on the general principle of improving 
the use of shared parental/paternity leave, and of providing enhanced support for parents and 
carers, but what exactly this may mean in practice (and the extent to which it may have a discernible 
affect) is unclear. 
 
30% of respondents to the CIPD survey also identified technology and the need to reduce the 
“always switched on” culture as a potential area for legislative change. The rapid rise in the use of 
technology and mobile/home working has led to concerns about the impact on employees and their 
personal lives/well-being. Indeed, a number of companies have taken actions to seek to address this, 
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e.g. by restricting access to the organisation’s systems during out of work hours. As the report 
reflects, this (and other issues) is not necessarily best addressed by legislative change but by a shift 
in attitudes and expectations to promote and encourage appropriate behaviours. Whilst the 
opportunities and challenges presented by new technology are reflected in various ways in the 
manifestos, it would seem unlikely that we will see a legal “right to disconnect” in the UK, similar to 
that introduced by the French government earlier this year. 
 
Brexit and immigration 
 
Of course, the one issue which will dominate the legislative and employment landscape for the 
foreseeable future is Brexit and the approach to and outcome from the forthcoming negotiations. As 
HR professionals will be very aware, much of our current employment legislation has been driven by, 
or derives from, EU directives and ECJ case law decisions. All of the political parties had previously 
set out their desired/intended approach to this issue but, again, the post-election situation may lead 
to a change of direction, with an on-going debate about the pros and cons of a “hard” v “soft” Brexit. 
Will the new Government be more responsive to these differing views and will we see a more 
flexible/cross-party approach to issues such as continued membership of the customs union and the 
movement of labour? 
 
The Conservatives had previously set out their approach in a White Paper during the passage of the 
Act which led to the triggering of Article 50. Their manifesto confirmed they would enact the Great 
Repeal Bill which will convert EU law into UK law. This would mean that employment (and other) 
rights derived from EU law would remain unchanged at the point at which the UK leaves the EU. 
Once EU law has been converted into domestic law parliament would then be able to pass legislation 
to amend, repeal or improve any piece of EU law (as would the devolved legislatures, where 
appropriate).  The Conservatives have also stated they will “secure the entitlements of EU nationals 
in Britain and British nationals in the EU”. 
 
Labour stated it would “drop” the Great Repeal Bill and replace it with an EU Rights and Protections 
Bill that would “ensure there is no detrimental change” to workers’ (and other) rights. It also stated 
it would immediately guarantee existing rights for all EU nationals living in Britain and secure 
reciprocal rights for UK citizens who live in EU countries. The Liberal Democrats stated they would 
press for the UK to unilaterally guarantee the rights of EU nationals in the UK, and seek to secure the 
same rights for UK citizens living in EU countries. The DUP supported leaving the EU - its manifesto 
listed a number of priorities and objectives it would wish to see focussed on during the negotiating 
process. These included safeguarding the rights of British citizens in the EU and those from EU 
member states living here. It also stated it would wish to see the jurisdiction of the ECJ ended. Given 
the new political situation, are we likely to see an early decision on the position of EU workers? This 
is something which would, no doubt, be welcomed by many employers, including those in the public 
sector. 
 
The Conservatives had also stated they would not bring the EU Charter of Fundamental Rights into 
UK law. Whilst they stated they would not repeal or replace the Human Rights Act while the process 
of Brexit is underway, they have said they would “consider our human rights legal framework when 
the process of leaving the EU concludes” but would remain signatories to the European Convention 
on Human Rights for the duration of the next parliament. The Liberal Democrats had stated they would 

“oppose any attempt to withdraw from the ECHR or abolish or water down the Human Rights Act”. 
Again, it will be interesting to see the extent to which these differing views can be reconciled, either 
during or after the end of the negotiating process.   
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Of course, the issue of immigration is inextricably linked with Brexit, and many employers, including 
those in the public sector have expressed concerns about the resulting impact on recruitment and 
retention, particularly in those sectors which are heavily dependent on EU citizens to meet staffing 
and skill requirements. Despite the various “assurances” given by the Prime Minister and others, the 
level of uncertainty felt by both employers and individuals does not appear to have abated. Indeed, 
recent ONS figures showing a drop in net migration appear to have heightened these concerns, with 
fears expressed about a “Brexit brain drain”. 
 
Each of the manifestos set out the respective parties intended approach to these immigration, 
recruitment and skills challenges. The Conservatives stated their objective is to reduce immigration 
to “sustainable levels”, i.e. annual net migration in the “tens of thousands”, along with an 
immigration policy that will “reduce and control” the number of people who come to Britain from 
the EU, while still allowing the UK to attract skilled workers. The Labour manifesto referred to the 
development and implementation of “fair immigration rules” and “new migration management 
systems”.  The Liberal Democrats stated their support for the principle of freedom of movement, 
with the need for any deal to “protect the right to work, travel, study and retire across the EU”, and 
taking into account the “vital importance of EU workers to the British economy, including public 
services”. The DUP manifesto refers to an “effective immigration policy which meets the skills, 
labour and security needs of the UK” as one of its objectives.  
 
It is therefore likely that, irrespective of the eventual outcome of the Brexit negotiations, employers 
will need to understand and apply new requirements regarding the employment of EU and other 
migrant workers in any post-EU era.  
 
Public sector pay and employment 
 
As well as Brexit, the impact of the continuing public sector pay cap on recruitment and retention is 
a concern to many employers and was another issue raised during the pre-election campaign.  Both 
Labour and the Liberal Democrats stated that they would end this cap, with Labour also stating it 
would introduce maximum pay ratios of 20:1 in the public sector and in companies bidding for public 
contracts, together with other measures related to collective bargaining, including for school 
support staff and teachers.  A number of other measures were also set out by each of those parties 
with regard to the recruitment and development of the public sector workforce, e.g. within the NHS. 
Public sector employers and employees may now be wondering if any change in policy direction of 
the new minority Government might include a different approach to public sector pay and 
employment. 
 
In terms of pay rates more generally, the Conservatives stated that they will continue to increase the 
National Living Wage (NLW) to 60% of median earnings by 2020 and thereafter by the rate of 
median earnings.  Labour stated that it would raise the Minimum Wage to the level of the Living 
Wage and that the latter would apply to all workers aged 18 or over, indicating that this was 
expected to be at least £10 per hour by 2020. The Liberal Democrats stated an intention to establish 
an “independent review to consult on how to set a genuine living wage across all sectors” and that 
this would be paid in all central government departments and their agencies,  as well as encouraging 
other public sector employers to do so. Their manifesto also stated that they would extend 
“transparency requirements on larger employers to include publishing the number of people paid 
less than the living wage and the ratio between top and median pay”. The DUP manifesto stated that 
it supports continued increases in the NLW, as well as “firm action” against companies who pay to 
fail this to their staff.  
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Whilst there seems therefore a collective political commitment to some form of National Living 
Wage, there are clearly differing views about the rate at which that should be set and the scope of 
those to whom it should apply. This comes at a time when concerns are being expressed about a 
squeeze on household incomes with a combination of falling pay settlements and expectations and 
rising prices leading to a reduction in the real-term value of earnings. 
 
A recent problem in some parts of the public sector, including local government, is that, because the 
NLW has been rising faster than other pay rates, the lower end of pay scales is being eroded, with 
resulting problems over pay progression and differentials.  If the pay cap is removed (and if wage 
growth in the wider economy is suppressed), then this erosion phenomenon may disappear. 
 
The future employment law landscape 
 
As well as the issues identified above, the three main political manifestos contained a range of other 
employment-related proposals, including in relation to equalities (such as the extension of gender 
pay gap reporting to race and encouraging greater diversity in public service recruitment), trade 
union and other forms of employee representation, as well as measures related to skills and training 
and pensions. (Interestingly, it was recently reported that industrial action in Scotland over public 
sector pay would not be proceeding after a ballot by Unison failed to reach the minimum threshold 
now required under the Trade Union Act – something which Labour had stated it would repeal) 
 
 It may now be questionable as to what extent the measures featured in the Conservative manifesto 
will be progressed, given the undoubted priority that will need to be given to managing (surviving?) 
a minority administration, along with the significant demands arising from the Brexit negotiations. In 
addition to any employment/workforce-related changes, any others relating to the role of the public 
sector, levels of funding and services provided will inevitably have workforce and employment 
implications. Again, will the new political climate bring about a “softening” of the approach towards 
the public sector and its services? Might we be seeing an end to the “age of austerity”? 
 
The respondents to the CIPD survey indicated there was little appetite or desire for further changes 
to employment law. Despite the new uncertainties created by the election, it would appear that 
employers generally, and HR professionals in particular, will need to get to grips with, at least some, 
new or amended provisions and requirements.  It can only be hoped that the concerns expressed in 
the survey report regarding poorly drafted, overly complex and difficult to implement legislation 
may be heeded by the new Government so that the task of translating statutory regulation into 
actual business practice is made somewhat easier than experience to date has shown. It will also be 
hoped that the current contextual uncertainties will be time-limited and that this does not create yet 
another challenge for employers to cope with.  
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